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Chapter 5

The Challenge of Identity
Addressing the complex question of Mi’kmaw citiizenship

Who is Mi’kmaq?

Before European contact, the question of who 

was Mi’kmaq wasn’t an issue. Everyone knew 

his or her place in society. Here’s how things 

used to look in the Mi’kmaw Society:

Each individual knew where he or she 

belonged in this sophisticated hierarchy— 

as member of a family, a village, the Grand 

Council, the tribe. Early settlers were met by 

a self-governing, proud Mi’kmaw Nation. 

For example he/she might be a member 

of the Paul family from the Millbrook com-

munity (village) in the district of Sipekni’katik 

and member of one of the tribes (Mi’kmaq) 

belonging to the group of tribes making up 

the Wabanaki Confederacy.

North American Citizens– 
The Jay Treaty

In 1794 the Jay Treaty gave Aboriginal 

peoples the right to trade and travel 

between the United States and Canada, 

which was at that time a colony of Great 

Britain. Aboriginal people were recognized 

as North American citizens. 

 

Aboriginal people who could prove that they 

had 50 percent Aboriginal blood quantum 

were given certain rights under the Jay 

Treaty. These rights, which are still in effect 

today, include the right to:

•	 Cross the U.S./Canadian border freely;

•	 Live and work in either country;

•	 Have access to public benefits such as 

Medicaid, Supplemental Security Income 

(SSI), Medicare, Unemployment benefits 

and other benefits; and

•	 Register for college or university in the 

United States as a “domestic student” 

rather than as a “foreign student” 

Blood quantum is a unit used to state  

the amount or degree of Native heritage  

of a person. For example, if both parents 

are of First Nations ancestry, the children 

would have 100% blood quantum. If one 

parent was First Nations and the other  

non-Native, the children would have 50% 

blood quantum.
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To be given Aboriginal status in the United 

States, First Nations people must prove a 

blood quantum of 50%. 

In Canada, however, Aboriginal status is 

defined in the Indian Act of 1867. Aboriginal 

people in Canada must also be listed in the 

Indian Registry. Because of the way that First 

Nations became recognized in Canada, 

Aboriginal status (until 1985) was granted to 

women who married into First Nation com-

munities and who have no Native ancestry. 

These different methods of recognizing 

Aboriginal status in Canada and the  

United States make the Jay Treaty difficult  

to interpret. 

External Control of Indian Status

The 17th and 18th centuries were busy times 

in Atlantic Canada as settlers moved into 

the area. Land ownership quickly became 

an issue. The Europeans slowly pushed the 

Mi’kmaq into smaller land areas. They began 

to view the Mi’kmaw way of life as interfering 

with European progress and development. 

Soon it became important to the British to 

identify and control the Mi’kmaq. 

With the fall of Fortress Louisbourg in 1758, 

the French settlers surrendered to the Brit-

ish. This allowed the British to take control 

over life in the colonies. Britain began to 

offer land to those wishing to settle in the 

new world. It therefore became important to 

identify the Mi’kmaq, their numbers, and the 

lands they occupied. 

The Europeans introduced many ideas and 

laws that were foreign to the Mi’kmaq. For 

example, European land ownership was 

contrary to the Mi’kmaw view of Mother 

Earth. (How could anyone claim to 

own a piece of Mother Earth?) As a 

seasonal people, the Mi’kmaq rarely 

stayed in one place for long periods of 

time, moving with the seasons to provide for 

themselves. The European settlers believed 

it was necessary to identify, count and locate 

all Native people living in the area in order 

to carve out their individual parcels of land 

and estimate the Mi’kmaw population who 

may be seen as competition for land and 

resources. The task of identifying just who 

was an Indian began.

The earliest known definition for the term 

“Indian” is from 1850—An Act for the Better 

Protection of the Lands and Property of the 

Indians in Lower Canada. It states:
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“That the following classes of persons are 

and shall be considered as Indians belonging 

to the Tribe or Body of Indians interested in 

such lands:

First – All persons of Indian blood, reputed to 

belong to the particular Body or Tribe of 

Indians interested in such lands and their 

descendants;

Secondly – All persons intermarried with any 

such Indians and residing amongst them, 

and the descendants of all such persons;

Thirdly – All persons residing among such 

Indians whose parents on either side were 

or are Indians of such Body or Tribe, or 

entitled to be considered as such; and,

Fourthly – All persons adopted in infancy 

by any such Indians, and residing in the 

village or upon the lands of such Tribe or 

Body of Indians, and their descendants.”

In 1868, the federal government passed a 

law which finalized the definition of “Indian,” 

The new definition excluded non-Indian men 

who married Indian women but included 

non-Indian women who married Indian 

men. The new law also described the Indian 

people as “wards of the Crown.” This meant 

that Indian people were now dependent 

on the federal government and had limited 

rights and privileges. 

In an attempt to decrease the number of 

Indian people dependent on the federal gov-

ernment, the Enfranchisement Act became 

law in 1869. If you were enfranchised, you 

were no longer considered to be an “Indian.” 

In this way, the Act was designed to integrate 

the Indians into the non-Native community, 

but only after they could prove that they were 

able to reject their way of life. 

Here’s how it worked: 

•	 If you passed grade 12 or entered univer-

sity, you were automatically enfranchised;

•	 If you received any professional  

designation, you were enfranchised;

•	 If you left the country for more than five 

years, you were enfranchised.

Also in the 1869 Indian Act, Indian women 

who married non-Native men lost their 

right to be a Status Indian. Their children 

from that marriage also lost their status. 

This discriminatory approach to determining 

Indian status was an issue for more than 100 

years. It was not until 1985 that a new law, 

Bill C-31, finally gave Indian women back 

their status and recognized their children as 

having part status.

No one disputes the fact that the First 

Nations were the first peoples of Canada. 

However, they were not considered Canadian 

citizens at the time of Confederation. (1867) 

Special laws were considered necessary to 

identify and define the Indian people, their 

rights and their “status” in this new country.
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Indians Become Canadian Citizens

Even though they were not considered Cana-

dian citizens, Mi’kmaw men were proud to 

fight for the freedom of all Canadians during 

World War I (150 Mi’kmaw men enlisted), 

World War II (250 enlisted), and the Korean 

War (60 enlisted).

In fact, it was not until an amendment to  

the Citizenship Act in 1956 that Indians 

finally became citizens of Canada. In 1960 

they were finally given the right to vote in 

federal elections. 

The Indian Registry

An amendment to the Indian Act in l951 

clearly defined the word “Indian.” Next the 

Indian Registry was created to keep records. 

The point of the registry was to determine 

Indian status and membership. The federal 

Indian Act defines an Indian as “a person 

who, pursuant to [according to] this Act, is 

registered as an Indian or is entitled to be 

registered as an Indian.” To be eligible to 

receive benefits under the Indian Act, individ-

uals must be registered 

in the Indian Register. 

The Registry is main-

tained by the federal 

Department of Indian 

Affairs and Northern 

Development (DIAND). 

People registered by the 

federal government under the Indian Act are 

referred to as Registered Status Indians. The 

term “membership” as it pertains to the Indian 

Registry refers to the First Nation Community 

(or Band) to which the individual belongs.

Historically, the definition of “Indian” was 

more inclusive than the definition under 

the current Indian Act. Today, you can be 

registered as “Indian” if you meet certain 

conditions. These include: 

“6(1)(f) That person is a person both of whose 

parents are, or, if no longer living, were at the 

time of death, entitled to be registered under 

this section.” (This means having two parents 

with status as of 1985.)

“6(2) Subject to Section 7, a person is entitled 

to be registered if that person is a person one 

of whose parents is, or, if no longer living, was 

at the time of death, entitled to be registered 

under Subsection 1.” (This means having only 

one parent who has status.)

Creation of “Indian Bands”

In 1960, eleven Indian Bands (Reserves) 

were created in Nova Scotia. Mi’kmaq were 

now classified by Band or community and 

membership identified accordingly in the 

Indian Registry. Band lists must be approved 

by the federal government. Any change in 

status (marriage, births, etc) or membership 

(transfers, etc.) also had to be registered and 

approved by the government. 

WWII Veteran Noel Abram Smith 
of Glooscap First Nation
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spouse with  
no status 

(gains status 
upon marriage)

The White Paper Policy

In 1969, the federal government introduced 

the White Paper Policy. The policy was a 

new approach to First Nations status. Before 

1969, the government practice was to identify 

all Indians, and where they lived, and control 

most of their daily life. Systems of Social 

Assistance, education, health services, social 

housing programs were all costing the fed-

eral government a lot of money. In response, 

the White paper proposed: 

•	 To assimilate (integrate) First Nations  

into Canadian society

•	 To eliminate the Indian Act

•	 To end federal responsibility for Indians

•	 To stop giving special status to  

Native people

•	 To cancel previous treaties and related 

land claims

The White Paper Policy was very contentious. 

After much debate, then-Prime Minister 

Pierre Trudeau withdrew the policy in 1971. 

Unfortunately, the policy continues to be 

a contentious issue. It has left a legacy of 

mistrust between the federal government and 

First Nations.

Before 1985: Jane After 1985: Jane

Before 1985: John After 1985: John

John’s grandchild 
(lost status at age  
21 due to “double 
mothers clause”)

spouse  
with 

no status

John had 
status

John’s son 
would have 

status

John’s grandchild 
would have 
no status

Jane’s child 
would have 
no status

Jane’s grandchild
would have 
no status

spouse with 
no status

Jane had 
“6(1) status”  

(if both her parents 
had status)

spouse with 
no status

Jane’s child would  
have “6(2) status”

(because only one of his/
her parents had status)

Jane’s grandchild  
would have 
no status

spouse with 
no status

John had 
“6(1) status”

spouse with 
no status

(no longer gained  
status upon marriage)

John’s child  
would have 
“6(2) status”

John’s grandchild
would have no status

spouse with 
no status

Bill C-31 (1985) and some impacts to “Indian Status” because of marriage, for men and women

John’s 
daughter

(lost status  
upon marriage)

Jane had status 
(lost status

upon marriage)

spouse with 
no status

(gained status 
upon marriage)

spouse with 
no status

LEGEND: 
	 status on the Federal Indian Register	
	 no status on the Federal Indian Register
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Constitutional Protection

Following the repatriation of the constitution 

by Pierre Elliot Trudeau in 1982, First Nations 

were assured (under Section 35 of the Con-

stitution Act) that their rights and status would 

be constitutionally protected.

It is this legislation that acknowledges the 

First Nations—not only as one of the many 

cultures making up our country—but 

as a unique nation—with special status 

and rights stemming from their unique 

unprecedented connection to and  

occupation of this land.

Bill C-31

As previously mentioned, Bill C-31 (1985) 

was an attempt to fix the part of the Indian 

Act that deals with status. Unfortunately, 

many issues still remain.

Bill C-31 gave back status to Indian women 

who had married non-Native men and lost 

their status as a result. It also gave partial 

status to their children. However, these 

children cannot pass on status to their future 

children unless they marry someone who  

has status.

Problems arise in situations where Indian 

men married non-Native women before 

1985. The non-Native women were given 

full Indian status under the Indian act even 

though their heritage was 100 percent non-

Native before they married. Children of these 

marriages have full status and therefore they 

can pass it on to the next generation. 

Another question not addressed by Bill C-31  

is that non-Native women who married into 

the culture before 1985 did not lose their 

Indian status. Furthermore, status was not 

granted to non-Native men who married in 

before 1985. 

While many people welcomed Bill C-31 

as long overdue recognition of the unfair 

treatment of Mi’kmaw women who had lost 

their status due to marriage, not everyone 

was happy. For one thing, the reinstatement 

of these women presented problems. The 

main problem with Bill C-31 was that the 

federal government had once again decided 

who would be considered an Indian in the 

face of many unsettled inequities. 

Bill C-31 greatly increased the number of 

status Indians in First Nations communi-

ties. At the time the bill was passed in 1985, 

Indian communities were already struggling 

with a number of problems. These included 

limited Reserve lands, overcrowded hous-

ing, dependence on social programs, and 

high unemployment rates. The arrival of Bill 

C-31 members was not always welcome in a 

stressed and poor community. To help ease 

this situation the government decided to offer 

special housing and other supports for the 

Bill C-31 members. Unfortunately, in some 

instances this only resulted in long-standing 

community members (many living in over-

crowded, sub-standard conditions) resenting 

these newcomers to the community. To this 

day, some communities continue to struggle 

with these issues.
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Status in the 21st Century 

As we move into the 21st century, Mi’kmaq 

continue to face the big question of Indian 

status. 

As a result of Bill C-31, marriages outside 

the First Nations culture present the very 

real possibility that the Mi’kmaq will eventu-

ally be assimilated into Canadian society. 

That’s because intermarriages “dilute” 

status. As well, an increasing number of 

Mi’kmaq are living off-Reserve. This means 

that there are even more opportunities for 

Mi’kmaq to intermarry and be assimilated. 

Small rural First Nations worry that their 

communities will have very few status 

Indians within the next two generations. 

The future does not look bright for these 

communities as they receive money from 

the federal government based on the 

number of status Indians they have living 

on-Reserve.

 
Whose Rights are They Anyway? 
The Beneficiary Question

Nova Scotia Mi’kmaq are slowly starting 

to negotiate the implementation of Treaty 

Rights and Mi’kmaw Title. Successful 

negotiation may offer the Mi’kmaq land, 

access to resources, monetary compensa-

tion, etc. The negotiation process and the 

magnitude of settlement and compensation 

are unclear at this time.

Perhaps the biggest challenge for the 

Mi’kmaq will be answering the beneficiary 

question. That is, who will benefit from these 

rights and settlements? More specifically, the 

Mi’kmaq will be in a position to decide (on 

their own terms) who is Mi’kmaw. The answer 

to this question will define a nation—the 

Mi’kmaw Nation.

This beneficiaries question is made up of 

many smaller questions like these:

	 What will “citizenship” criteria be?

	 Who will be consulted?

	 What will be the process?

	 Who will decide?

	 What about future generations?

The complex history of the Mi’kmaq, and the 

influence of non-Native identification sys-

tems that have been applied to identify and 

classify “Indian Status” contribute even more 

confusion to the beneficiaries question. 

However, the question will have come full 

circle—from pre-contact self-identification 

to imposed identification schemes and now 

once again the Mi’kmaq will have the oppor-

tunity (and challenge) of defining who they 

are on their own terms.

To sort out the beneficiaries question is an 

ultimate test for a nation. It defines a nation 

by drawing a distinction between who is and 

who is not a Mi’kmaw person. 
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Activities/Discussion Questions

1.	 Is it possible for two first cousins whose 

mothers are sisters to have different 

status? Explain your answer. 

	 When these cousins marry and have 

children, what First Nations status 

(according to the Indian Act) will their 

children have: 

	 a.	 If they marry a status First Nation 

	 person?

	 b.	 If they marry a non-Native person? 

2.	 If, over a number of generations,  

the percentage of First Nations full  

status members is reduced, and the 

number of residents with no status 

increases, what will be the impact on  

the economic and social situation of a 

First Nation community?

3.	 The White Paper Policy of 1969,  

proposed an assimilated and just 

society-one in which all people had 

equal rights and privileges. If it had 

been implemented, how would it have 

impacted the Mi’kmaw culture?
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